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No. 11,702 


IN THE 
United States Circuit Court of Appeals 
For the Ninth Circuit 


JAMES Moore Scott, - ze 
Appellant, 
VS. 

JAMES A. JOHNSTON, Warden, Uimited 
States Penitentiary, Alcatraz Island, | 
California, | 

Appellee. eee 


BRIEF FOR APPELLEE. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the United 
States District Court for the Northern District of 
California, hereinafter called ‘‘the Court below’’, dis- 
charging the writ of habeas corpus previously issued 
by it, and dismissing appellant’s petition therefor. 
(Tr. pp. 24-33.) The Court below had jurisdiction of 
the habeas corpus proceedings under Title 28 U.S.C.A., 
Sections 451, 452 and 453. Jurisdiction to review 
the order of the Court below dismissing the petition 
is conferred upon this Honorable Court by Title 28 
U.S.C.A., Sections 463 and 225. 
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STATEMENT OF FACTS. 


This is an appeal from the order of the Court below 
denying appellant’s application for relief and dis- 
charging the writ of habeas corpus. (Tr. 24-33.) The 
appellant, an inmate of the United States penitentiary 
at Alcatraz Island, California, filed a petition for writ 
of habeas corpus in which he alleged in substance 
that he was illegally restrained of his liberty by the 
appellee, the Warden of the said penitentiary, because 
he was denied his right of assistance of counsel before 
the trial Court and that he was sentenced by the trial 
Court without having entered a plea of guilty or with- 
out having been convicted of the offenses with which 
he was charged. (Tr. 1-12.) The Court below issued 
an order to show cause. (Tr. 18.) The appellee filed 
a return to order to show cause (Tr. 14, 15) and the 
appellant filed a traverse to return on order to show 
cause. (Tr. 16-18.) Thereafter a writ of habeas corpus 
was issued (Tr. 19, 20), to which writ appellee filed a 
return, (Tr, 21-23.) A hearing was granted on the 
writ of habeas corpus, at which hearing appellant was 
represented by counsel. (Tr. 46.) It was stipulated 
between counsel that the traverse to the return to the 
order to show cause would be deemed as a traverse to 
the return to the writ of habeas corpus. (Tr. 47.) 
During the hearing said appellant’s testimony was 
taken, and other testimony, and by stipulation, affi- 
davits were received in evidence on behalf of the ap- 
pellant and the appellee. (Tr. 46-208.) The Court 
below, after hearing the cause and submission of the 
same, filed an order and memorandum opinion deny- 
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ing the appheation for release and discharging the 
writ of habeas corpus. (‘'r. 24-33.) See also appendix 
to this brief. From this latter order appellant now 
appeals to this Honorable Court. (Tr. 34.) 


CONTENTIONS OF APPELLANT. 


The appellant contends in substance that 

(1) he was sentenced by the trial Court without 
entering a plea of guilty or being convicted of the 
offenses with which he was charged ; 


(2) he was denied his right of assistance of counsel 
before the trial Court; 


(3) the Court below erred in admitting into evi- 
dence in the habeas corpus proceedings, two affidavits, 
one by the trial Judge and one by the trial Judge’s 
Secretary. 


CONTENTIONS OF APPELLEE. 
Appellee asserts that 
(1) appellant freely and voluntarily entered a plea 


of guilty to the offenses with which he was charged 
before the trial Court; 


(2) appellant was not denied his right of assistance 
of counsel before the trial Court but intelligently and 
competently waived the same; 

(3) the affidavits of the trial Judge and the trial 
Judge’s Secretary were properly received in evidence 
in the habeas corpus proceedings in the Court below. 
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ARGUMENT. 


1. APPELLANT WAS NOT SENTENCED BY THE TRIAL COURT 
WITHOUT ENTERING A PLEA OF GUILTY OR BEING CON- 
VICTED OF THE OFFENSES WITH WHICH HE WAS 
CHARGED. 


2. APPELLANT WAS NOT DENIED HIS RIGHT OF ASSISTANCE 
OF COUNSEL BEFORE THE TRIAL COURT. 

The Court below in its order and memorandum opin- 
ion has not only made findings of fact and conclusions 
of law which sustain appellee’s contentions 1 and 2, 
hereinabove set forth, but has supported these findings 
by reference to the record and by citation of many 
legal authorities. Therefore any additional argument 
which appellee might herein advance would be in the 
nature of surplusage, particularly in view of the 
thorough and exhaustive study of the problems in- 
volved herein and a thorough search of authorities 
dealing with the same made by the Court below in 
arriving at the conclusion that the appellant was with- 
in the lawful custody of the appellee. 


The appellee accordingly adopts in toto the order 
and memorandum opinion of the Court below, the rea- 
soning therein, the authorities cited in support there- 
of and affixes the same as an appendix to this brief. 


THE AFFIDAVITS OF THE TRIAL JUDGE AND THE TRIAL 
JUDGE’S SECRETARY WERE PROPERLY RECEIVED IN 
EVIDENCE IN THE HABEAS CORPUS PROCEEDINGS IN THE 
COURT BELOW. 


©» 


Attention is called to the following proceedings 
found at pages 182 and 183 of the transcript: 


col 


“Counsel Appearing: 


For the Petitioner: George Curtis, Esq. 

For Respondent: Joseph Karesh, Esq., 
Assistant United States 
Attorney. 


The Clerk. Scott vs. Johnston. 

Mr. Karesh. Ready. 

Mr. Curtis. Ready. 

Mr. Karesh. Your Honor may recollect that at 
the last hearing of the case it was agreed that the 
petitioner would not be present; he had no addi- 
tional testimony to offer and this being a civil 
proceeding he is not entitled to be here at all 
stages of the proceeding. 

Your Honor, we have received from Arkansas 
two affidavits, one from the United States Dis- 
trict Judge who presided at the arraignment, plea 
and sentence, and the second one is from the 
Secretary and Court Reporter for the Judge. It 
has been stipulated, am I correct, Mr. Curtis, that 
the objection as to hearsay is waived and we 
won’t have to take depositions, the affidavits will 
be sufficient, of course subject to all other ob- 
jections ? 

Mr. Curtis. Yes. 

Mr. Karesh. I would like to read them into the 
record and you can make your objections as I read 
them.”’ 


It should also be noted that pursuant to stipulation 
between counsel for the appellant and counsel for the 
appellee an affidavit of Wiley F. Smith, attorney-at- 
law, was offered and received in evidence in the habeas 
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corpus proceedings in the Court below on behalf of 
appellant. In this connection attention is called to 
page 190 of the transcript, wherein the following is 
found: 

‘“‘Mr. Curtis. Before you proceed with the argu- 
ment I have an affidavit here from Attorney 
Wiley F. Smith, who represented the defendant 
Hutson in this case. 

Mr. Karesh. My objection as to its being hear- 
say may be waived and you can offer it and read 
arti 

The Court. Read it into the record.”’ 


The appellant, who is not represented by counsel 
on appeal has apparently overlooked the stipulations 
in this case. Affidavits are always permitted in evi- 
dence by stipulation, assuming, of course, that they 
are material to the issues involved. Furthermore, even 
without stipulation, affidavits are received in evidence 
if no hearsay objection is raised. 

Burgess v. King (CCA-8), 130 F. (2d) 761. 


In our case at bar, the appellant, through his coun- 
sel, waived the hearsay objection to the affidavits in 
question. He cannot now for the first time complain 
of this testimony, particularly in view of the fact that 
‘‘Tabeas Corpus is in its nature a civil rather than a 
criminal proceeding, even though invoked im behalf 
of one charged with or convicted of crime.’’ Burgess 
uv. King, supra, at page 762. Should appellant later 
complain in his closing brief that he was not present 
in Court when the stipulations were entered into, ap- 
pellee believes that it is sufficient for him to now say 


the act of an attorney in a legal proceeding is the act 
of his client, and the presence of a party to a civil 
action 1s not required in Court during all stages of 
such proceeding. 


CONCLUSION. 

The record in this case amply supports the findings 
of the Court below, that appellant freely and volun- 
tarily entered his plea of guilty to the charges set 
forth in the indictment, that he was not denied his 
right to counsel, but intelligently and competently 
waived the same, and that he was not denied due 
process of law before the trial Court. Furthermore, 
the Court below acted properly in receiving in evi- 
dence the affidavits offeved by stipulation. The decision 
of the Court below therefore is correct and should be 
affirmed. 


Dated, San Francisco, California, 
November 7, 1947. 


Respectfully submitted, 


Frank J. HENNESSY, 
United States Attorney, 


JOSEPH K ARESH, 
Assistant United States Attorney, 


Attorneys for Appellee, 


(Appendix Follows.) 


Appendix 


{ Title of Court and Cause. | 


The petitioner, James Moore Scott, confined in Al- 
eatraz Penitentiary, has filed a petition for writ of 
habeas corpus herein and, after the lapse of approxi- 
mately nine years, attack is now made upon the judg- 
ment and sentence imposed by the United States 
District Court, Eastern District of Arkansas, North- 
ern Division, for the violation of Title 18 U.S.C.A., 
Sec. 320. The indictment, framed in two counts, 
charged Thedora Hutson and petitioner with the 
armed robbery of a post office, the assault of the 
Postmaster, and the theft of postal funds. 


A tule to show cause issued based upon said peti- 
tion and a return made thereto; traverse thereafter 
was filed by petitioner to the writ, an issue of fact 
having been created Hon. A. F. St. Sure issued the 
writ. Petitioner was produced before the Court, and 
eounsel was appointed to represent him. After partial 
hearing of the matter by Judge St. Sure it was stipu- 
lated that this Court hear and finally determine the 
cause. | 


The several grounds urged are: (1) Petitioner was 
sentenced to a term of twenty-five years imprisonment 
for armed post office robbery without entry of a plea; 
(2) He was deprived of his Constitutional right of 
assistance of counsel, as contemplated by the Supreme 
Court of the United States in Johnston v. Zerbst, 304 
US. 458. 


} 


> 
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The pattern of petitioner’s criminal career is re- 
flected in his testimony: his first conviction occurred 
in 1927 for stealing a calf; he entered a plea of guilty 
and served two years in McAlester, Oklahoma. There- 
after, in 1930, he was convicted of burglary, after 
entering a plea of guilty, and served a seven year 
sentence in an Oklahoma Penitentiary. He was rep- 
resented by counsel at the time of trial. During his 
term in the penitentiary he escaped, but after a period 
of eight months he was apprehended and finished his 
term. 


In 1934 he was convicted in Missouri for carrying 
concealed weapons. During the course of the trial, 
and while represented by counsel, he changed his plea 
to guilty. He served two years on this latter charge. 


The next encounter with the law was his arrest at 
Newport, Arkansas, on the 4th day of July, 1937, 
which resulted in the judgment and sentence now 
under attack. 


Petitioner’s first contention that he was sentenced 
without the entry of a plea is not substantiated by the 
record, and the evidence which he offered is not worthy 
of belief. This Court in weighing the testimony, has 
the right to consider the petitioner’s ripe experience 
in criminal matters, together with his credibility as a 
witness. Alexander v. Johnston, 9 Cir., 1387 F. (2d) 
712, 713; O’Keith v. Johnston, 9 Cir., 129 F. (2d) 889, 
891. | 


It is to be noted that the judgment, sentence and 
warrant of commitment (Respondent’s Exhibit B) 
states in pertinent part: 
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‘“* * * and comes the defendant to the bar of 
the court in the custody of the Marshal and being 
advised concerning the nature of the indictment 
against him herein and being demanded how he 
will acquit himself thereof saith that he cannot 
deny but that he is guilty as charged and puts 
himself upon the merey of the court.”’ 


Respondent relies on the written record that the 
petitioner entered a plea of guilty, as against the un- 
supported allegation of the petitioner, a convicted 
felon, that no plea whatsoever was entered. In Ben- 
nett v. Hunter, 10 Cir, 155 F. (2d) 223, 225, it was 
said: 

‘‘In the absence of a showing of fraud, a judg- 
ment imports verity and its recitals may not be 
challenged in a collateral proceeding by parol 
testimony. ‘Thomas v. Hunter, 10 Cir., 153 F. 
(2d) 834.”’ 


To the same effect, Cochran v. Kansas, 316 U.S. 255, 
206; Riddle v. Dyche, 43 8. Ct. 555, 556; 262 U.S. 333. 

Apart from the foregoing recitals in the judgment, 
it appears trom the testimony of Postal Inspector 
White, called by respondent, that petitioner upon his 
arrest, although declining to make a written state- 
ment, never denied active participation in the robbery. 
In eftect, he admitted his guilt, and participation with 
Hutson, a youth of the age of twenty-one with no 
prior criminal record, who implicated petitioner as 
the prime actor in the perpetration of the felony, as it 
appears in a confession obtained by White. Although 
White could not recall all of the details surrounding 
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the court proceedings, having participated in many 
cases during the intervening years, it is manifest that 
his recollection was sufficiently clear with respect to 
the entry of the plea of guilty by petitioner. Scott’s 
testimony that both he and Hutson were sentenced by 
the trial court without entering a plea’ is patently 
incredible, and in direct conflict with the testimony of 
Attorney Wiley Smith.’ 


The written record alluded to must, therefore, pre- 
vail as against the unsupported testimony of peti- 
tioner seeking to attack its verity, and accordingly 
this Court finds that Seott did, on the 13th day of 
December, 1937, enter a plea of guilty.’ 


The second ground urged by petitioner that he was 
deprived of assistance of counsel 1s equally without 
merit. The respondent offered, and there were re- 
ceived in evidence, affidavits sworn to by the Hon. 


I1Transeript, pp. 12, 26, 27, 28. 

P. 26—Q. When you stood before the court on these proceed- 
ings you knew, vou had been informed what you had been charged 
with? A. Yes, sir. Q. You knew why you were there? <A. Yes, 
sir. Q. Did the court or the clerk ask yon how you wanted to 
plead? A. No. sir. Q. He just sentenced you? <A. That is 
correet. 

P. 27—Q. You mean a lawyer was in the court with his client, 
Mr. Iifutson, and he asked for probation for his client without ever 
having his client enter a plea? <A. That is correct. Q. And that 
was the first time Hutson had been before the judge, as you had 
been before the judge? <A. That was the first time I had ever 
been before the judge. If I had been before the judge, I didn’t 
know anything about it. Q. Nobody asked you how you wanted 
to plead? A. That is correct. 

2?Transeript, p. 46. It should be noted that Wiley Smith, coun- 
sel for eo-defendant Hutson, who also pled guilty in the postal 
robbery case, had previously served as an attorney for Seott dur- 
ing one of petitioner's earlier criminal trials. 

3Respondent’s Exhibits A and B, representing the doeket entries 
and judgment and commitment. 


Vv 


Thomas C. Trimble, Jr., who presided at the time the 
petitioner appeared in court for trial, as well as an 
affidavit of Charles S. Harley, secretary and court 
reporter for the Judge. Both Judge Trimble and the 
court reporter, although admitting no personal recol- 
lection of the particular arraignment, plea and sen- 
tence of the petitioner Scott, alleged that it was the 
invariable custom of the Court to ask each defendant 
at the outset of a case if he had a lawyer. If he had 
not, the Court then asked him if he desired to have the 
Court appoint a lawyer for him. Furthermore, and as 
an additional safeguard for a defendant, the Court 
invariably appointed a lawyer to advise defendant, 
whether he requested such appointment or not, in all 
cases in which a defendant appeared doubtful as to 
his rights or his understanding of court procedure. 
On arraignment day it was, and is the custom of the 
Court to have lawyers available to assist in defending 
the impecunious and poorly educated defendant or to 
explain Constitutional rights to him. Thus it would 
appear from the assertions made in these affidavits 
that petitioner was given the opportunity of having 
counsel represent him. 


The determination of whether there has been an in- 
teligent waiver of the right to counsel must depend, 
in each case upon the particular facts and cireum- 
stances surrounding the case, including the back- 
eround, experience and conduct of the accused, and 
on this hearing petitioner has the burden of sustain- 
ing his allegations by a preponderance of the evidence. 


At the time of the instant Judgment and sentence it 
appears that no provision was made for official Court 
reporters, and that a formal transeript of the proceed- 
ings is not available. Under the civewnstances the 
customary procedure invoked by the trial Judge, and 
confirmed hy the Court reporter, must be given due 
consideration in weighing the evidence in the hght of 
all of the surrounding circumstances in determining 
whether or not petitioner has discharged the burden 
of proof that he did not competently and intelligently 
waive his Constiiutional right of assistance of coun- 
Seles 


In the well considered case of Dorsey v. Gill (CCA 
D.C.) 148 F. (2d) 857. 874, the Court used this appro- 
priate language : 

“The dangerous possthihites of a too-lheral use 
of the wiit for review purposes are eniphasized 
by the fact that—anlike most of the state Courts 
—no provision is made for official Court reporters 
in federal trial Corts and few transeripts are 
available. Tf the presumption of regularity of 
proceedings were pernitted to be hghtly upset by 
irresponsible allegations, the judges to whom pe- 
titions for writs of habeas corpus are presented, 
would be forced to look back of and bevond ree- 
ords, into unreported proceedings, conducted by 
other judges, with witnesses, lawyers and other 


4Hfarpin v. Johnston, 9 Cir., 109 F. (2d) 434, 435; 

Franzeen v. Johnston, 9 Cir., 111 F. (2d) 817, 819; 

Lewis v. Johnston, 9 Cir., 112 F. (2d) 451; 

Cooke v. Swope, 9 Cir., 28 F. Supp. 492, 498; affirmed 9 Cir., 
109 F. (2d) 955; 

De Jordan v. Hunter, 10 Cir., 145 F. (2d) 287, 288; 

Towne v. Hudspeth, 10 Cir., 108 F. (2d) 676, 677; 

Moore v. Hudspeth, 10 Cir., 110 F. (2d) 386, 388. 
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Court officers long since dead or scattered. The 
problem would be imtensified, also, by the fact 
that a large percentage of commitments are based 
upon pleas of guilty. A premium would be placed 
upon deception 1f an accused person could plead 
euilty; wait until the case had become ‘cold’ and 
then, by challenging jurisdiction or alleging de- 
privation of constitutional rights, secure a reopen- 
ing and new trial of his case. Tf greater safe- 
euards ave needed in origimal proceedings, they 
should be provided. But it will not solve any 
problem, which may exist there, to permit large- 
scale use of this extraordinary writ for review 
purposes, Instead, it would cause confusion worse 
confounded. It would be fantastic, so to mterpret 
the Supreme Court’s decisions as to permit and 
invite such a wholesale retrial of thousands of 
cases Wich have been regularly disposed of dur- 
ing the normal course of trial Court proceedings. 
Obviously the Supreme Court intended no such 
result.”’ 


It is recognized that under appropriate cireum- 
stances the Constitution requires that counsel be ten- 
dered; 1¢ does not requive that under all cireunstances 
counse] be forced upon a defendant. Carter v. People 
of Illinois, Supreme Court of the United States, de- 
crledmveqamnper 9, 1946, ......0.8......, No. 36....... Oato- 
ber Term, 1946; 91 U.S. L. Ed. Advance Opinion, 
py 17. 


It appears, therefore, from the evidence, and the 
Court finds, based upon the affidavits of the trial 
judge and the Court reporter, that an offer of counsel 
was made to petitioner when he appeared in the pro- 
ceedings, and that such offer was not accepted. 
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The question follows whether the petitioner made 
an intelligent waiver of Ins right to he so represented 
by counsel when he entered his plea of guilty and 
held himself ready for sentence. Walker v. Johnston, 
312 U.S. 275. As it appears from the record, Seott 
was no tyro in the field of crime, and it was not his 
first experience before the Courts in Arkansas and 
Missouri. He was not unfamiliar with Court pro- 
cedure, and not unacquainted with his fundamental 
Constitutional rights. This case, then, is not one 
wherein an intelligent waiver of counsel is a tenuous 
inference from the mere fact of a plea of guilty. 
Carter v. [Mlinots, supra. 


A fair reading and analysis of the record in the 
light of the affidavits of the trial judge, Court re- 
porter and testimony of Inspector White, reflect that 
petitioner exercised an intelligent waiver of his right 
to counsel at the time he entered his plea. 


In O’Keth v. Jobuston, supra, the Court sag in 
Dart (p. S81): 

“Appellant has heen convicted of other felonies 
and Jas eredibility is thus impeached and his 
testimony should be rejected unless, notwith- 
standing the base character of the witness, the 
Court finds him entitled to behef. The acceptance 
of contrary evidence from credible witnesses ap- 
pearing before that Court is binding upon. us. 
Federal Rules of Civil Procedure, rules 52(a), 
Sl(a) (2), 28 U.S.C.A. following section 723t; 
Kelly v. Johnston, 9 Civ, 128 F. 2d 793, decided 
by this Court June 8, 19-42.°° 
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THEREFORE, THIs Court Finps: 1. That petitioner 
did, on the 13th day of December, 1937, freely and 
voluntarily, euter a plea of guilty to the charges set 
forth in the indictment; 2. That petitioner was not 
denied Ins right to counsel, but imtelligently and com- 
petently waived the same, and was not denied due 
process of law. 

Lhe writ of habeas corpus heretofore issued will be, 
and the same is hereby discharged, and the petition 
dismissed. 


Dated, April 1, 1947. 


GrorGcE B. Harris, 
United States District Judge. 


